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©RDER-IN-APPEAL

IBrief :Facts of the Case :

M/s. Associated Colours Industries Private Limited, Plot No.

8011, GiDC Phase-II, Vinzol Rail Crossing, Ahmedabad, Gujarat-382445

(hereinafter referred as 'appellant’) has filed the present appeal against

Order-in-Original No. ZD240124058576E (38/WS03/GST/AC/RSC/2023-

24), dated 31.10.2023 (hereinafter referred as 'impugned order’) passed by

the Assistant Commissioner, CGST, Division – III, Ahmedabad South

Commissionerate (hereinafter referred as 'adjudicating authority i .

2(i). The 'appellant’ holding Goods and Service Tax registration no.

24AAQFP0756NIZP is engaged in the manufacturing of Synthetic Orgmlic

Colouring Matter, whether or not chemically defined falling under HSN 3204

and registered with GSTN 24AAKCA2453NIZI since 01.07.2017. The

appellant mainly manufactures Synthetic Organic :Dyes for which they have

imported Dyes Intermediates under duty exemption scheme “Advance

under Notification No.79/2017-Customs dated 13.10.2017

payment of duty/ tax.

e
!£horization”

LOUt

2(ii). Specific intelligence was received that a number of exporters,

including M/s. Associated Colours Industries Pvt. Ltd, are fraudulentIY

claiming refund of 1GBT paid on the zero-rated export supplies even when

the goods are exported towards fulfillment of their export obligations, bY

filing shipping bill in the manner as provided under Rule 96(1) of the CGST

Rules> 2017. Rule 96(10) of the CC,ST Rules, 2017 states that the person

claiming refund of integrated tax on export of goods or services should not

have received the supplies against an advance authorization, EPCG, EC)Us>

merchant exports etc. in terms of Notification No.79/2017-Customs dated 13

October 2017? Notification No.78/2017-Customs dated 13 October 20172

N.tdi,,ti,n N,. 48/20r7-cT dtd. 18.10.20r7, No. 40/20r7-cT(Rate) or No.

41/2017-IT(Rate) both dtd. 23.10.2017, as the case maY be' Most of the

exporters who had received supplies against Advance Authorisation are

fraudulently claiming refund of IGST paid on their zero rated export supplies

even when the goods are exported towards fulfillment of their export

obligation, by filing shipping bill in the manner as provided under Rule 96(Ii
of the C(JST Rules, 2017.
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3. Therefore, a show cause notice dated 27.07.2023 was issued to the

'appellant’. Thereafter, the impugned order 31.10.2023 was issued to the

'appellant’ and confirm the demand of (I(IST (refund) amounting to Rs.

58,29,744/- under the provisions of Sections 74(1) of the CGST Act read

with the provisions of Section 20 of the 1GBT Act, interest under the

provisions of Sections 50 of the CGST Act read with the provisions of Section

20 of the IGST Act on the proposed demand of tm. and penalty of Rs.

58,29,744/- under the provisions of Sections 74(1) of the CGST Act 2017 on

the proposed demand of tax, of following reasons:

that they had procured imported raw materials under Advance Licence

without paYment of integrated tax. Advance licences issued in the years

2017 to 2022 were used for procurement of duQ free imports j=rom July

2017 to November 2020. ReNnd was credited to their account during

the period from 26.10.2017 to February 2023. it ttwrefore, appeared

that the reDnci of integrated tax ctdmed tons irtcorMaverttbn of tHe 96

(IOi of the CGST Rules, 2017 and this Sttoto Cause Notice came to be

issued for recovery of refund erroneously granted;

Since the Hon’bk High Court has ordered that in effect> Notiju,+a6on No.

39/2018 J dated 4th September, 2018 shall remain in force as amended

by the Nott$cation No. 54/ 2018 by subsatuting sub_rule (10) or Rule 96

Of CGST Rules, with retrospective effect from 23rd Octoberj 2017y a

ncltuYaUY follows that person,s claiming refund ofkLtegrated tax paid on

export of goods should not have received supplies on which the benefIt

of Advance Authorization is taken. In the present case? the Noti<..,ee has

avcaled the beneBt of Advance Authodzatk>n scheme and hence, the

reNn.cl Of Rs 58,29,744/ - was nof admissible and for the same re,is,.„\s1

reN-nci of Rs 58:29,744/ - taken on exports as a mar\ufctcturer exporter

is aZso not admissible and requires to be demanded;

That the Noticee’s contention that the demand of is not sustainable as

the demand of reNnd cannot be issued uRthout chaaeng bIg the order

sc17\cttomng the 7eN7Id iS rIot correct as in these cases of K,ST Refunds2

Ltte rebnd was being sanctioned when the Sh@ping Bills were being

Bled, no specifIC ot(lets had been passed bY a.ny adjudicating authorUy

md therefore for demand for erroneous refund> no appeal needs to be

Bled bY the Department. In anY case, the issue irtvolved here is demand

Of the wrong uUhzaaon of RJST which hm been subsequentb been
erIcastled by way of rerun(i;

the noticee’s contention that the demand is Revenue neutral is not true

as reFunds sartc£Zorteci under Rule 89(4) of the CC,ST Rules> “Refun.d of
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accumukae(i iTC” , is based on cl fowrtutae for calculation of the refund

amount on the basis of Net ITC involved 'only on inputs and input

services’ and not capital goods. Thus, restricting the rejund claimed?

tDhereas there is no such restRcaon !rt refunds under Rule 96 of the

CGST Rules: 2017. Hence both reI&nds are treated differently, hence it
cannot be justifieci;

Since the fact of receiving inputs under Advance Authorization and

consequent ineligibinty from claiming iGST reAmd are knolujn to the

Noticee and Yet, in the anonymity of online processing of reju'rtd claims

which is automatic in nature, the Noticee has claimed reyund which

amounted to suppression OJ’ facts and at the same time, tviayul mis-

statement also. Further, it was possible to import under Advance

Authorization by claiming exemption of only the Customs duties and

IGST could have been paid in which case, the exporter would be eligible

for reNn(i of lasT. Therefore, a mere in(Bcaaorl of “ Advance

Authodzatbn” in the Shipping Bill would not be a suffIcient disclosure. It

should have been speciBcally indicated that IGST exemption was

daimeci white importing inputs under Advance Authorization. Such a

submission was not mentioned in the expo'rt documents and a

a7nou7Ueci to suppression of facts. In view of the above, the proposal to

recover the erroneously sanctioned rejund under Section 74 of the CGST

Act, 2017 is correctly made and requires to be sustabLed;

the sub IUle (9) of rule 96 of Central GST Rules, 2017 was inserted to dh

effect from 23.10.2017, vi(ie NotifIcation No. 75/2017-C.T do.ted.

2-9. 12.2017, to restrict persons claiming refund of integrated tax paid on

export of goods from receiving supplies on which the integrated tax was

not paid. There were subsequent amendments also made but the

inten6on to restrict the double benefIt, of recetyjng duty free inputs and

claiming refund on expo-rts was a central coachRon in rule 96 ibid,. As

already noted, in GST regime, the ref:dads are automatic / machine

(irtven and Shipping Bills fIled are conskiere(i as refund claim. There

being minimum interuention in sanction of refund' claim on export of

goods, the subject refunds irwotve suppression of facts uith an intention

to claim undue benebt. In view of these facts, Ibnci that extended period

under Section 74 is liable to be im;ok:ect for demanding the integrated

tax rej:und wrongly ctairne(i by them;

4. Being aggrieved with the impugned order, the appellant

preferred appeal of the order before the appellate authority on 25.01.20:24 on

the following grounds:-
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the Appellant submits that the impugned order, conjtnning the demand

of tax of Rs. 58,29,744/ -, aLong with interest and Penalty, is cryptic,

rtorL-speaking and has been passed mechanically, without considering

the legal submission $1ed by the Appellant;

appellant is duly entitled for refund, in terms of Rule 96A of CGST rules,

for -@jun(i of accumulated ITC, in case if goods were exported uathout

payment of tax, under Bond/ LUT. Thus, demand to that extent is not

sustainable being “Revenue Neutral”, as appellant is duty entitled for

refund under Rule 96A of CGST Rules;

Without prejuchce to other submissions, it is submtiled that ciemanci of

1GBT of Rs. 20,93,499/- for the petro(i Prior to 09.io.2018 is not

sustainable, as No©naUon No. 54/ 2018-CT, is effective from

09.10.2018 and not from 23.10.2017. Therefore, for the period

09.30.2018 tH 28.02.2023, appellant has avaited the refund of !GST of
Rs. 25,70,362/- only, in violation of Rule 96(10);

that NottPcation Number 54/2018 CT dated 09.10.2018 has spect8c

e#ective date for implementation as the date of publication in Of$dat

Gazette which is 09. lO.20]8. Thus NotifIcation 54/ 2018 would, not have

retrospective ejective and therefore demand for the period prior to

09. 10.2018 would not be sustainable in law;

IVoWccLtions for Rule 96(10) of CGST Rules, 2017. has also been

revat{dated by Circular No. 125/44/2019-GST, dated 18.11.2019,

wherein vi(ie Para No. 52, CBIC has clarified that_ “The net effect of

these changes is that any exporter who himself/herself-imported any
inputs/ capital goods in temrbs of notifIcation Nos. 78/ 2017-Customs arId

79/2017-Customs both dated 13.10.2017, before the issuance of the

Ro©tca£ion No. 54/2018 - CeTarat Tax dated 09. 70.2078, shall be

etigibte to claim refund of the !Taegrated tcu paid on ex,polls.” ;

Circulars and Nott$cations issued under GSI are binding upon the

revenue CLuthodaes. Therefore, the demand proposed of K,ST refInd of

Rs. 58,29,744/ -, in the impugned Order, in contrary to the Circular No.

1:25/44/2019-GSTJ dated 18.11.2019, a.nci Not#tcatiorl No. 54/2018-

Central tax, dated 9th October 2018, is Void-ab-bUtto and there/ore1
liable to be set aside;

that IVoti$catim’ No' 54/2018-CT> dated 09.10.2018, read a? ah vi(ie

Pclr“ Na. 52 Df Circular NQ. 125/44/2019-GST, dated !8.i i .2019, th,

ciemcrnd of rehn(i of iGST, in terms of Rule 96{10)> for the period pI{or to
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09. 10.2018, is not sustainable in law, and exporter is duly eligible to

claim re§nci of iGST paid on export of goods prior to 09.10.2018, if the

scR(1 exporter himself has imported goods under Advance Authorisation

Scheme3 bY a,VCittng benefit tutcier NotifIcation No. 79/ 2017-customs

both dated 13.10.2017;

that the Hon’ble Gujra,t HC in case of Zaved and company Vs UC)I. SCA

No. 15091 of 2018 has held that NoU$£aRoIL NO. 54/2018 dated 9.1

0.2018 is prospective;

that utilization of iTC cannot be challenged without challenging the

avaitwLent arrcZ eligibility of ITC under Section 1 6 of COST Ac,ty 20 17.

Hou;even nowhere in the notice, department has disputed the availment

and, eligibility of Credit availed by the appellant in terms of Section 16 of
CGST Act, 2017;

No suppression of facts from the department, thus demand arIder

Section 74 of CGST Act, 2017, is not sustainable in the present case. For

this reason, penalty under Section 122 is also not {mposabte;

Interest is not applicable in the present casey as in any case appellant is

duty eligible to claim refund in terms of Rule 89(4) or cc,ST Rutesy 20172

tj= export is made under Bond/ bUT, without payment of K,ST> instead of
export of goods wah payment of IGST;

In view of the above, the appellant pray to set aside the impugned

Order-in-Original, and drop the demand of Tax of Rs. 58,29,744/-

along with Interest and Penalty as confirmed in the impugned order.

Virtual :Hearing :

5. Virtual Hearing in the matter was held on 20.03.2024. Smt.

Mad:hu Jain, Advocate appeared on behalf of the 'Appellant’ as authorized

representative. During Virtual Hearing she stated that before 09.10.2018, as

per circular benefit Circular No. 125/44/2019 GST dated 18.11.2019 is

allowed. Some of the exports are of pre-GST era, therefore provisions of

96(10) not applicable in such cases. Details submissions have been provided
in written submissions. Further it’s revenue neutral case therefore interest

and penalty are not justified. She further reiterated the written submissions

and requested to allow appeal.
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l>iscw$si©x1 amci Fimcti gIgS :

6(i). I have carefully gone through the impugned order, the reply

submitted by the notice and the documents / records in the matter and

therefore I proceed to adjudicate the said demand. The issue to be decided in

the instant case is that whether the appellant was entitled to the refund of

integrated tax paid on goods exported as they had utilized inputs imported

under Advance Authorization.

6(ii). The 'appellant’ holding Goods and Service Tax registration no.

24AAQFP0756NIZP is engaged in the manufacturing of Synthetic OrguHc

Colouring Matter, whether or not chemically defined falling under HSN 3204

and registered with GSTN 24AAKCA2453NIZI since 01.07.2017. The

appellant mainly manufactures Synthetic Organic Dyes for which they have

imported Dyes Intermediates under duty exemption scheme “Advance

Authorization” under Notification No.79/2017-Customs dated 13.10.2017

without paYment of duty/tax. Further it is observed that the appellant had

availed the refund of IGST paid on Zero Rated Supplies after availing benefit

of Notification no. 79/2017-Customs dated 13.10.2017. Whereas2 in terms of

Rule 96(iO) of the Central Goods and Service Tax Rules, 2017 th, taxpayer

avalling refund of IGST paid on Zero rated Outward Supplies should not

have availed the benefit of Notification no. 79/2017_ Customs dated.

3.10.2017.

M &,
U==

{g
-bqIP

In the instant case, appellant has contended that a registered

shall be eligible to claim refund of IGST paid on export of goods till
08.10.2018 if }he said registered person has imported goods under Advance

Authorization Scheme by mailing benefit under Notification No. 79/2017_

Customs dated 13.10.2017 and therefore the appellant is duly eligible to
claim refund of the integrated tax paid on exports.

7(ii)' In this connection, it is observed that Rule 96(10) of CGST Rules

2017 was substituted on 04.09.2018 with retrospective effect from

23'10.2017. Rule 96(10) as substituted on 04.09.2018 (with retrospective
effect from 23.10.2017) and further amended on 09.10.2018 reads as
follows:-

’ (iO)The persons claiming refund of kaegrcded tcu paid on ex.pods of
goods or services should not have-
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(Cl) received supplies on tvtach the benefIt of the Government of Indial

Ministry of Finance notijtcation No. 48/ 201 7-Central Tax, dated the

18th October, 2017, published in the Gazette of India, Extraordinary,

Part iI, Section 3, Sub-section (1), vi(ie number GS.R 1305 (B}, dated the

18 Ot October, 2017 except so far it relates to receipt of capital goods by

such person against Export Promotion Capital Goods SoMme [Deemed

Exportsl or notWcaRon No. 40/ 2017-Central Tax (Rate), dated the 23rd

October, 2017, published in the Gazette of India, Extraordinary, Part II,

Section 3, Sub-section (i), vicie number G.S.R 1320(E), dated the 23rd

October, 2017 £0.1 % scheme/ or nott$.cation No. 41/2017_1nteg_ rated

Tax (Rate), dated the 23rd October, 2017, published in the Gazette of
India, ExtraonHnary, Part II, Section 3, Sub-section (i,)y r;ide number

G.S.R 1321(E), dated the 23mi October, 2017 (0.1 % scheme) has been
avaited; or

(b) abated the benefIt under notij\cation No. 78/2017-Custowts1

dated the 1381 October, 2017, published in the Gazette of India,

Extraordinary, Part II, Section 3, Sub-section (i), vide number (J.S.R

1272 (E), dated the 1381 October, 2017 or notifIcation No. 79/2017-

Customs, dated the 13th October, 2017, published in the C,(zeKe of

India, Ex£raor(iina7y, Part II, Section 3, Sub-section (i), tide number

G.S.R 1299 (E), dated the 13th October, 2017 except so far it relates

to receipt of capital goods by such person against Export Promotion

Capital Goods Scheme.]

.anne +H+

7(iii). Rule 96(10) of CGST Rules was substituted on 04.09.2018 with

retrospective effect from 23.10.2017. The amendment made under

Notification No. 16/2020- Central Tax dated 23.03.2020 was made effective

from 23.10.2017 wherein the option for claiming refund in terms of clause

(b) of sub-rule (10) to Rules 96 of the CGST Rules is restricted to those

exporters who avail the exemption of BCD only and have paid IGST on the

Inputs, at the time of import. The effective date has been given as

23.10.2017 which is made retrospective, though the Explanation was

inserted in the notification only on 23.03.2020. In the instant case the

period on which appellant had claimed IGST refund are after the date of

23.10.2017, hence not eligible for I(}ST refund as per refund rules 2017.

8(i). The Hon’ble High Court of Gujarat, in SCA No.15833 of 2018 in the

case of Cosmo Films Ltd Vs Union of India and 3 other(s), in para 8.15, has
held that-
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“Receraty, vi(ie Not#tcati07t No. 16/ 2020-(YF dated 23.03.2020 cm amen(intent

has been made by inserting yottowing explanation to Rule 96( IO) of CGST

Rules, 2017 as amended (u?Uh retrospective effect from, 23.10.2017>

“Exp ianctRon.- For the purpose of this sub-rule, the benePt of the
IIOt#tCatiOns me7tttoned therein shall not be considered to have been avaited
only where the registered person has paid Integrated Goods and Services Tax
and C07npertsati07t C:ess on inputs and has avaae(I exemption of only Basic
C'ustonts Duty (BCD) under the said nott$cations. ”

By virtue of the above amehciment, the option of claiming refund under option

as per clause (b) is not restricted to the Exporters who only avaits BCD

exemptions and pays ICtST on the raw materials thereby exporters who wants

to claim rejund under second option can su?itch over now. The amendment is

made retrospectiuety thereby auoicitng the anomaly during the intervenaon

period arICZ exporters who already claimed refund under second option need to

payback IGST along with interest and avail ITC.”

8(ii). In view of the above, when exemption of IGST is being availed on the

goods imported under Advance Authorization, as no IGST is paid on the

imported goods, there is no question of taking credit either. Therefore, the

IGST, which is being paid on the goods exported towards discharge of export

obligation under the respective scheme, is on account of the accumulated

tax credit (ITC) that has accrued on account of procurement of other

materials, Capital Goods & services. However, refund of such IGST

on the goods exported is not admissible since by doing so, the said

has availed benefit of exemption of !GST on imported goods, ind at
same time encashing the accumulated ITC accrued on account of other

goods & services. This simultaneous availment of benefit of refund as well as

exemption under the aforementioned Customs notifications is contrary to

the provisions of law. This is to ensure that the exporter does not utilise the

Input Tax Credit availed on other domestic supplies received for making the

payment of integrated tax on export of goods.

.input;#ar-EII
At

)ut

9. In the instant case, the appellant had ciaimed IGST refund of Rs.

58,29,744/- which has been taken into account for this demand in terms

of Notification No.16/2020-CT dated 23.03.2020. Therefore, the appellant

is not eligible to the refund claim on which they have not paid IC,ST

during the time of procurement of raw material.
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ICD. The Government has introduced self assessment system under a

trust based regime which casts the onus of proper assessment mld

discharging of the tax on the said noticee. Section 59 of the Central Goods

and Services Tax Act, 2017 provides that every registered person shall self

assess the taxes payable under this Act. In view of the aforesaid narrations, I

find that the appellant have contravened the following provisions of law:

> Rule 96(10) of the Central Goods and Services Tax Rules, 2017 along

with the corresponding entry of the Gujarat State Goods and Services

Act, 2017 read with Section 20 of the Integrated Goods and Service

Tax Act, 2017 in as much as they had filed the refund of IC}ST paid on

Zero Rated Supplies after availing the benefit of Notification no.

79 /2017-Customs dated 13.10.2017.

> Notification No. 16/2020-CT dated 23.03.2020 under which an

amendment has been made by inserting the following explanation to

Rule 96(10) of CGST Rules, 2017 as amended (With retrospective effect

from 23.10.20 17):

“ Explanation- For the purpose of this sub-mae, the benePt of the Notijwaaons

Yrlertt toned therein shall not be considered to have been avaited only where the registered

\erson has paid integrated Goods and Services Tax and Compensation Cless on inputs and

availed exemption of only Basic Customs Duty (BCD) under the said notifications.

va 11 ?I,

!E! Ifl41

W'
11. Further, considering the facts of the present case and the evidences

produced by the appellant2 the case laws relied upon by the appellant would

not be applicable in the present case. In the instant case none of the case

laws relied upon are on Rule 96(10) of the CGST Rules and therefore not
relevant. nene.ep the contention of the appelblt is not legally sustainable as

per existing provisions of law.

12. In view of the above, I uphold the demand of (IGST (refund)

amounting to Rs. 58,29,744/- under the provisions of Sections 74(1) of the

CGST Act read with the provisions of Section 20 of the IGST Act and Rule

96(10) of CGST Rules, interest under the provisions of Sections 50(1) of ale
cc,ST Act read with the provisions of Section 20 of the IGST Act and penaltY

of Rs. 58,29,744/- under the provisions of Sections 74(1) of the CGST Act
2017
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13. In view of the above discussions, i do not and any infirmity in the in
the impugned order passed by the adjudicating authority. Accordingly, I find

that the impugned order of the adjudicating authority is legal and proper

and hence upheld and the appeal is rejected.
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The appeal filed by the 'Appellant’ stand disposed off in above terms.

;\\
Jain}(Adesh Kl

Joint Commissioner (Appeals)
Date: >2–.04.2024

IS
(Sand6eer Kumar)
Superintendent
CGST (Appeals)
Ahmedabad

Attested

. q\9A

By R.P.A.D.

M/s. Associated Colours Industries Private Limited,
Plot No' 8011, GIDC Phase-II, Vinzol Rail Crossing,
Ahmedabad, Gujarat-382445.

To,

Copy to:
The Principal Chief Commissioner of Central TuI> Ahmedabad Zone
The Commissioner, CC,ST & C. Ex.? Appeals7 Ahmedabad.
The Commissioner, C(,ST & C . Ex

1

2
3

)

Commlssionerate .
Ahmedabad South

The Dy. / Assistant

DY./ Assistant Commissioner, CC,ST
South Cornrnissionerate.

l:/nHTi1(y)' CGST Appeals' Ahmed'b'd'

Commlssionerate .

The5 Division-IiI) 9

Commissioner (RRA), CGST, Ahmedabad South

Ahmedabad


